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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- :
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Appeal To Customs Central Excise And Service Tax Agpellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 018.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 1o the Appellale
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany . ed by a copy of the order apoealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of




service tax & interest demanded & penalty levied is mare than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench-of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjucication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-f in terms of
the Court Fee Act,1975, as amended.

3. ' A Iow, SEIE Yob W HaraN el il (PrRifafy) Fremeed, 1982 ¥ =RiG U@ I waf| Al &l
witnfre @ e FraE @ SR @ e ansfia e S §

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit pavable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
M amount determined under Section 11 D;
(i) amount of erroneous Cenvat Cred:t taken;
(i) amount payable under Rule 8 of tre Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application

and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, of
penalty, where penalty alone is in dispute. '
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ORDER IN APPEAL

M/s. Central Institute ‘of Plastic and Techhology, [CIPET] Plot
No. 630, Phase-IV , GIDC, Vatva, Ahmedabad- 382 445 (STR AAAA
C0606R ST006) (hereinafter referred to as ‘appellants’) have filed the
present appeals against the Order-in-Original number AHM-SVTAX-000-
JC-023-16-17 dated 29.12.2016 (hereinafter referred to as ‘impugned
orders’) passed by the Joint Commissioner, Service Tax, HQ, Ahmedabad
(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief are that appellant, during April-2010 '
to March-15, had not paid Service Tax of Rs. 72,69,271/- on Technical
Inspection & Certification Service of Rs., 6,15,31,700/- rendered to The
Commissioner Customs, Development officer, Kandla SEZ, Gandhidham,
Kutch, Gujarat. (in short “Commissioner Customs Kandla SEZ".). They
have not charged Service to “Commissioner Customs Kandla SEZ”
claiming following Exemption available to SEZ Developer/Co-developer or

units set up in Kandla, SEZ.

PERIOD NOTIFICATION
01.04.2010 to 28.02.2011 09/2009-ST dt. 30.03.2009
01.03.2011 to 19.06.2012 17/2011-ST dt. 01.03.2011
20.06.2012 to 30.06.2013 40/2012-ST dt. 20.06.2012
01.07.2013 to 31.03.2015 12/2013-ST dt. 01.07.2011

3. Appellant was of view that they have render service to Development
Commissioner, Kandla SEZ, Gandhidham, Kutch, Gujarat and service

rendered is exempted. Therefore service tax was not paid.

4. Revenue department was of opinion that the appellant are required to
pay service tax as “Commissioner Customs Kandla SEZ” was neither-

a. a SEZ Developer, (in short “Development Commissioner Kandla

SEZ") [section 2(g) of SEZ, Act, 2006].

b. (b) Co-developer nor

c. a unit established in SEZ, as per SEZ Act, 2005
and therefore exemption notifications stazed above were not available to
appellant. SCN dated 16.10.2015, invoking extended period, was
adjudicated Vide impugned 010 wherein duty of Rs. 72,69,271/- has
been confirmed u/s 73(1) along interest liability u/s 75. Penalty of Rs.
72,69,271/- u/s 78 for suppression of facts with intent to evade tax and
penalty of Rs: 10,000 u/s 77(2) for improper self assessment and
improper filing of ST-3.
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5. Being aggrieved with the impugned crder, the appellants preferred
an appeal. on 27.02.2017 before the Commissioner (Appeals-1I),
Ahmadabad wherein it is contended that-

a. SCN dated 16.10.2015 is barred by period of limitation as there is
no suppression of facts. And willful misstatement. Appellant has
shown said service as exempted service in returns.

b. OIO is non-speaking.

c.' Services in question were provided to .a,SEZ Developer (by virtue of
being an authority.)

d. The SEZ Act, 2005 through Section 31(1) prescribes, that Central
Government shall constitute an Authority (i.e SEZ Authority) for
executing SEZ, Act. Second proviso to said sub-section, makes it
clear that until such authority is constituted, the person or the
authority including Development Commissioner shall Exercise
control over such existing Special Economic Zone (SEZ) till
Authority is constituted. It can be inferred that Development
Commissioner was empowered to perform similar function as that
of Authority until formation of Authority. As per section 31(5) of
SEZ Act, 2005 Development Commissioner is one of the constitute
member and Chairman of SEZ Authority.

e. Services provided are for testing of imported goods into SEZ.
Development commissioner has received services as a SEZ
Authority and said services has no nexus with the Development

commissioner other than as such Authority.

6. Personal hearing in the case was granted on 14.11.2017. Shree
Abhishek Tiberwale, FCA, appeared before me and reiterated the grounds
of appeal. He submits a letter dated 30.10.2015 of KASEZ issued by Jt.
Development Commissioner, Kandla Special Economic Zone, Gandhidham
and makes additional written submission dated 14.11.2017. He further

submits that CIPET is Government Undertaking.

DISUSSION AND FINDINGS

7. I have carefully gone thrdugh the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of

personal hearing.
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8. I observe thaf benefits of SEZ exemptibn notificaAtion is denied by the
adjudicating authdrit_y on ground that Development Commissioner is
merely one of the a constitueht of the “Kandla- SEZ Authority” and
Development Commissioner alone in capacity of Development
Commissioner is not the “Kandla SEZ Authority”. Further the adjudicating
authority, has denied, to consider Development Commissioner as “Kandla
SEZ Authority” or a developer as envisaged in terms of Section 2 of SEZ,
Act, 2005 for the purpose of service tax on services received. I find that
adjudicating authority as agreed that though the invoices are in name of
Commissioner Customs, SEZ but in fact invoices are for Development
Commissioner, SEZ and service is received by Development

Commissioner, SEZ.

9, Question to be decided is whether Development Commissioner, Kanda
SEZ, Gandhidham has received service as “Kandla SEZ Authority” or as a
Development Commissioner, Kandla SEZ. I find that “Kandla SEZ
Authority” has so far not been constituted as envisaged under Section
31(1) of SEZ, Act, 2005 and until it is constituted, Development
Commissioner is to exercise such control over SEZ in terms of Section
31(3) of SEZ, Act, 2005. I am of the considered view that services have
been received, by Development Commissioner, in capacity of “Kandla SEZ
Authority”. In simple language I can say that Development

Commissioner, Kandla SEZ is acting as (a) Development Commissioner,
Kandla SEZ as well as (b) “Kandla SEZ Authority”. From the invoices
submitted it show the name of recipient as Development Commissioner,

Kandla SEZ but, as matter of fact, service has been received in capacity
of “Kandla SEZ Authority” and for use of “Kandla SEZ Authority” .

10. I perused letter dated 30.10.2015 of Jt. Development
Commissioner, Kandla Special Economic Zone, wherein it is sated that
“Kandla SEZ Authority” functions as “Developer” of Kandla Special
Economic Zone” and “Section 26(1)(e) of the SEZ, Act, 2005 which
Drovideé for “exemption from service tax under. Chapter-V of the Finance
Act, 1994 on taxable service provided to “Developer” or Unit to carry on

. the authorized operation in a Special Econamic Zone.” Further it is stated

that CIPET has provided services in Kandla Special Economic Zone. In
view of the above I hold that services has been received by “Kandla SEZ

Authority” . @
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10.1 Having concluded that Development Commissioner, Kandla SEZ is a
also a “Kandla SEZ Authority” acting as developer of SEZ, now, I shall

proceed further to examine whether exemption notifications are available

to appellant or not. No where in impugned OIO, it is conclude that
services has not been received in Kandla Special Economic Zone. Further
no where it is concluded in impugned OIO,Athat services received are
utilized in un-authorized operation in SEZ. I find that services rendered to
developer in SEZ is exempted ab-intio from 01.03.2011 vide notification

No. as shown below-

PERIOD NOTIFICATION
01.03.2011 to 19.06.2012 17/2011-ST dt. 01.03.2011
20.06.2012 to 30.06.2013 40/2012-ST dt. 20.06.2012
01.07.2013 to 31.03.2015 12/2013-ST dt. 01.07.2011

In view of above I hold that services rendered after 01.03.2011 till
31.03.2015 is exempted ab-intio and appellant is not required to pay

service tax on that.

11. For period 01.04.2010 to 28.02.2011, Notification 9/2009-ST dated
March 3, 2009 granted exemption to service received and utilized by SEZ
by way of filing refund claim. Notification No. 15/2009-Service Tax, dated
20.05.2009 amended the Notification 9/2009-ST dated March 3, 2009 to -
provide unconditional exemption to services, consumed within the SEZ,
without following the refund route thus dispensing with the requirement
of first paying the tax by the service provider and then claiming the
refund by developer/unit. Thus, I hold that, from 01.04.201C to
28.02.2011 also ab-initio exemption is available to appellant in terms of
notification 9/2009-ST r/w 15/2009-5T.

12. Having allowed the exemption from payment of service tax from
period 01.04.2010 to 31.03.2015, I am inclined to set aside all penalty
imposed u/s 78 and 77 in impugned 010, as question of imposing it does

not arise.

13. In view of above, appeal filed by the appellants is allowed and

impugned OIO is set aside.
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14, The appeals filed by the appellaht‘"stand disposed ’_‘off in above

b4

terms. . 9
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(R.R.mEL)

A

SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To, _

M/s. C_entral Institute of Plastic and Technology, CIPET
Plot No. 630, Phase-1V ,

GIDC, Vatva, Ahmedabad- 382 445

Copy to:

1) The Chief Commissioner, Central Tax, Afmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Additional Commissioner, Central Tax , Ahmedabad

4) The Asst. Commissioner, Central Tax, Div-II, Ahmedabad South
5) The Asst. Commissioner(System), Hgq, Ahmedabad South.

6) Guard File.

7) P.A. File.
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