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~ ~ ~ i-r ~ ~ 'lfr clffcl:ct' '3'fm=r ~ cITT ~ Pih-l~ftict m i-r cfR'

war &:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

'ffr,f ~ - Gura zc vi #araz 3r4)tr mrzuf@raw at 3r4ta­
Appeal To Customs Central Excise And Service Tax Ar::pellate Tribunal :-

~~. 1994 cBT e:iNf 86 cfi 3i«fa 3r8ta at R'9 cfi 'CfR-f c#r '37T~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a eh#tu 9l vt zyce, 3qr zyens i hara r4lRhu Inf@raw 3it. 2o, =q #ea
t;;lftclc<.>l cBA.J1'3°-s, ~ "!TR, 31t3l-1Glcill<;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTATl at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r9hi#tu +nrznf@erau ah faflu 3rffm, 1994 cBT e:iNf 86 (1) cfi 3ffiTIB ~ ~
Pilll-llcJc{i, 1994 cfi 'R[l1, 9 (1) cfi 3@T@ ~~ GlTB "Qx,.it- 5 B "clR ~ B ~ '37T
aft vi sr mer fGr 3hr a fa ar@ #t { it surd qRazii
aft uft are (ri va mfr If 3tft) it T7er i{ 1tR, '{-Qlr,:[ lf ~~ cfi'l~3 ft~
t cfITT 1fa rd~a er ka "'l.llll4"1d cfJ 'fTT.l l<TTP ~~ cfJ "fR 'fl ~\'.Slifcba ~ WR ~ z,:;q
# uii hara at mi, anu 6t T-fflT 3TTX m ·Tzar if 6U, 5 lg 41 5q am i cffii ~
1 ooo / - itlx-r ~ 61lfr 1 \Jrni ~ cJfr T-ffll, m cJfr nit 3it ua zra up+far wT; 5 c1rur <TT
50 lg la zl it ,, 500o / - #l ht 3tfi si vara st lWf. m cJfr l=fi1T JITT wwn 1n:rr
uif+ nT; so r at Uva unat & azi z,:;q~ 10000 / - #h 3hurt ztf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act ·1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Fann S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order apJealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

~ ~cl!Q3'?(~-'l:,4:-,, .,,,,>RA, Gr;r '1/9/2
o s<«,,O

';;; ~- __c-,;:,,, "\:";, ~
fl ,':; ~•-~3,;;;:, J\;. ~ts s kg&i$ » a

i - ~ ,,;':'~ g -
-. :1 '-' ,;,t;,,_ ....\"" ... !Jrt., ~.:. ~~ :t.:i.~
• -;;. 1"'11'1:m'IJl'7'1 ~

\•::«<o __.,,"',t~<,, ~ ,,,_
• ·A, aso as° ·", ~ *. --fr



service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the f:xm of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench-of Tribunal is situated.

(iii) fcrn'r<i~.1994 c#r tTRT 86 c#r '3"t!-eTR13TT "(1ci (21:?) cf> 3Tffl"ffi 3NlM ~ f.r;:ri,Jcrc;ft, 1994 cfi f.lm 9 (21;1)

er, siafa feafRa rf ~:tr.-1 ii c#r uJT ~ '1ci~ '111!T 3rrpR'f.. ~ ~ ~ (;irtflc;i ) cr, 3rrnT m'J mffm (OIA)(
ffl ~~ >IIB iIT1fr) 3ITT -~
3rrpR[, ~ / '3"t! 3rrpR[ 3li!.Tc!T A2I9k €aGr yea, sr4tr +nnf@ran st ;irrirc:,, m fat a g srrz
(010) c#r >IIB 1Twfr iIT1fr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zremrizifr nrzara zyvas 37f@,fr , 1975 c#r mrr ~~-1 cr, 3ifa Raffa fg 31gm ea 3rz C!'cl ,.Q.f!A
~cf; 3rrnT c#r >IIB ~ ~ 6.50/- tffi at mrancru gen fensa statRy

2. One copy of application or 0.1.0. as the case may be, and the order of the adjucication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. ' W1'!T gcen, Ira zgca vi hara sr4tart nznf@raw (arffafe1) Pura, 1982 ii 'iffml "(1ci 3Tr<I ~ 1'fflIBT <ITT
~ffl cfTB f.n:fl:rr c#r 3lR a9 ezn 3naff fqt '1!ffiT % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tar era, #c4tr3qr gra vi Para3r4azr u@rawr (#4a h #f 3r4ti hmail
.:, .:,

hr#tzr 3nz era 3f@,far, &&yy fr arr 9qh3ii fa-a)zr(Gin-) 3ff@1fezr 2a8(2&y fizn
.:i

299 fecaia: a..2e&y sitt fa#tr 31f@)fun, ~Q,Q,'d cfTT" trm O # 3iaiirara at # ara fr 'Jl$ t.
~~cfTT" 'Jl$ qa-f@r scar ae 31fart k, ar faz Ir c), 3iaia 5mm #l5 an 3r4f@a2zr
uffi c;ffcR1$~~~.=r ITT

a#4tar3er glcavi paras ah 3iaaia±if fct,crmr er;a#fa= snf?­
.:i .:i

(i) trm 11 gt a 3iaia Gffa ta
(ii) crdz sm # at ze aa uf?
(@ii) ad sar fz1rat a fua 6 # 3iaiir er ta

<=:> 3-Tm Gf~@ ~ fci, % trm c), ,ran fa#zr (Gi. 2)~- 2014 a 3rc 4a fa#t,
3r416#tar qf@)artagr faauftrFrater 3r5f vi 3rdat ra=a&iztty

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty denanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Cred:t taken;
(iii) amount payable under Rule 6 of tre Cenvat Credit Rules.

<=:> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) a iaaf i, s 3r?er # ,fr gr4l frar aqr szi areas 3rzrar erea zu vs
.:i ,:>

fa ella stat 11m fclvPTQ" \~t° 10% a_prar;;, tR3it srzi haa avg faa@a gtasausa 10%
a_prar;;, tr{ cfi'r srzaar
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or..-=--..
penalty, where penalty alone is in dispute. 4:-,~ ~qfcn? r..r,-::+0,, ?
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V2(ST)268/A-11/2016-17

ORDER IN APPEAL

PERIOD NOTIFICATION

01.04.2010 to 28.02.2011 09/2009-ST dt. 30.03.2009

01.03.2011 to 19.06.2012 17/2011-ST dt. 01.03.2011

20.06.2012 to 30.06.2013 40/2012-ST dt. 20.06.2012

01.07.2013 to 31.03.2015 12/2013-ST dt. 01.07.2011

M/s. Central Institute 'of Plastic and Technology, [CIPET] Plot

No. 630, Phase-IV , GIDC, Vatva, Ahmedabad- 382 445 (STR AAAA

C0606R ST006) (hereinafter referred to as 'appellants') have filed the

present appeals against the Order-in-Original number AHM-SVTAX-000-

JC-023-16-17 dated 29.12.2016 (hereinafter referred to as 'impugned

orders') passed by the Joint Commissioner, Service Tax, HQ, Ahmedabad

(hereinafter referred to as adjudicating authority').

2. The facts of the case, in brief are that appellant, during April-2010

to March-15, had not paid Service Tax of Rs. 72,69,271/- on Technical

Inspection & Certification Service of Rs., 6,15,31,700/- rendered to The

Commissioner Customs, Development officer, Kandla SEZ, Gandhidham,
Kutch, Gujarat. (in short "Commissioner Customs Kandla SEZ".). They

have not charged Service to "Commissioner Customs Kandla SEZ"

0 claiming following Exemption available to SEZ Developer/Co-developer or

units set up in Kandla, SEZ.

3. Appellant was of view that they have render service to Development

Commissioner, Kandla SEZ, Gandhidham, Kutch, Gujarat and service

rendered is exempted. Therefore service tax was not paid.

improper filing of ST-3.

been confirmed u/s 73(1) along interest liability u/s 75. Penalty of Rs. ()

72,69,271/- u/s 78 for suppression of facts with intent to evade tax and dP
penalty of Rs; 10,000 u/s 77(2) for improper self assessment and a ear,>,,so.a.,o;·,s?
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4. Revenue department was of opinion that the appellant are required to

pay service tax as "Commissioner Customs Kandla SEZ" was neither-
a. a SEZ Developer, (in short "Development Commissioner Kandla

SEZ") [section 2(g) of SEZ, Act, 2006].

b. (b) Co-developer nor
c. a unit established in SEZ, as per SEZ Act, 2005

and therefore exemption notifications stazed above were not available to
appellant. SCN dated 16.10.2015, invoking extended period, was
adjudicated Vide impugned 010 wherein duty of Rs. 72,69,271/- has

0
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5. Being aggrieved with the impugned order, the appellants preferred

an appeal. on 27.02.2017 before the Commissioner (Appeals-II),

Ahmadabad wherein it is contended that-
a. SCN dated 16.10.2015 is barred by period of limitation as there is

no suppression of facts. And willful misstatement. Appellant has

shown said service as exempted service in returns.

b. OIO is non-speaking.
c. Services in question were provided to a SEZ Developer (by virtue of

being an authority.)
d. The SEZ Act, 2005 through Section 31(1) prescribes, that Central

Government shall constitute an Authority (i.e SEZ Authority) for

executing SEZ, Act. Second proviso to said sub-section, makes it

clear that until such authority is constituted, the person or the

authority including Development Commissioner shall Exercise

control over such existing Special Economic Zone (SEZ) till

Authority is constituted. It can be inferred that Development
Commissioner was empowered to perform similar function as that
of Authority until formation of Authority. As per section 31(5) of
SEZ Act, 2005 Development Commissioner is one of the constitute

member and Chairman of SEZ Authority.
e. Services provided are for testing of imported goods into SEZ.

Development commissioner has received services as a SEZ
Authority and said services has no nexus with the Development

commissioner other than as such Authority.

6. Personal hearing in the case was granted on 14.11.2017. Shree

Abhishek Tiberwale, FCA, appeared before me and reiterated the grounds
of appeal. He· submits a letter dated 30.10.2015 of KASEZ issued by Jt.

Development Commissioner, Kandla Special Economic Zone, Gandhidham
and makes additional written submission dated 14.11.2017. He further

submits that CIPET is Government Undertaking.

DISUSSION AND FINDINGS

7. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of

personal hearing.

0

0
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,
•8. I observe that benefits of SEZ exemption notification is denied by the
adjudicating authority on ground that Development Commissioner is
merely one of the a constituent of the "Kandla SEZ Authority" and

Development Commissioner alone in capacity of Development

Commissioner is not the "Kandla SEZ Authority". Further the adjudicating
authority, has denied, to consider Development Commissioner as "Kandla
SEZ Authority" or a developer as envisaged in terms of Section 2 of SEZ,
Act, 2005 for the purpose of service tax on services received. I find that

adjudicating authority as agreed that though the invoices are in name of

Commissioner Customs, SEZ but in fact invoices are for Development

Commissioner, SEZ and service is received by Development

Commissioner, SEZ.

9. Question to be decided is whether Development Commissioner, Kanda

SEZ, Gandhidham has received service as "Kandla SEZ Authority" or as a

0 Development Commissioner, Kandla SEZ. I find that "Kandla SEZ
Authority" has so far not been constituted as envisaged under Section
31(1) of SEZ, Act, 2005 and until it is constituted, Development

Commissioner is to exercise such control over SEZ in terms of Section
31(3) of SEZ, Act, 2005. I am of the considered view that services have

been received, by Development Commissioner, in capacity of "Kandla SEZ
Authority". In simple language I can say that Development

Commissioner, Kandla SEZ is acting as (a) Development Commissioner,
Kandla SEZ as well as (b) "Kandla SEZ Authority". From the invoices

submitted it show the name of recipient as Development Commissioner,
Kandla SEZ but, as matter of fact, service has been received in capacity

Q of "Kandla SEZ Authority" and for use of "Kandla SEZ Authority" ..
10. I perused letter dated 30.10.2015 of Jt. Development

Commissioner, Kandla Special Economic Zone, wherein it is sated that

"Kandla SEZ Authority" functions as "Developer" of Kandla Special
Economic Zone" and "Section 26(1)(e) of the SEZ, Act, 2005 which
provides for "exemption from service tax under Chapter-V of the Finance
Act, 1994 on taxable service provided to "Developer" or Unit to carry on
the authorized operation in a Special Economic Zone." Further it is stated
that CIPET has provided services in Kandla Special Economic Zone. In

view of the above I hold that services has been received by "Kandla SEZ

Authority" .
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10.1 Having concluded that Development Commissioner, Kandla SEZ is a
also a "Kandla SEZ Authority" acting as developer of SEZ, now, I shall
proceed further to examine whether exemption notifications are available
to appellant or not. No where in impugned OIO, it is conclude that

services has not been received in Kandla Special Economic Zone. Further
no where it is concluded in impugned OIO, that services received are

utilized in un-authorized operation in SEZ. I find that services rendered to
developer in SEZ is exempted ab-intio from 01.03.2011 vide notification

No. as shown below-
PERIOD NOTIFICATION

01.03.2011 to 19.06.2012 17/2011-ST dt. 01.03.2011

20.06.2012 to 30.06.2013 40/2012-ST dt. 20.06.2012

01.07.2013 to 31.03.2015 12/2013-ST dt. 01.07.2011
0

In view of above I hold that services rendered after 01.03.2011 till

31.03.2015 is exempted ab-intio and appellant is not required to pay

service tax on that.

11. For period 01.04.2010 to 28.02.2011, Notification 9/2009-ST dated
March 3, 2009 granted exemption to service received and utilized by SEZ
by way of filing refund claim. Notification No. 15/2009-Service Tax, dated

20.05.2009 amended the Notification 9/2009-ST dated March 3, 2009 to
provide unconditional exemption to services, consumed within the SEZ,
without following the refund route thus d:spensing with the requirement
of first paying the tax by the service provider and then claiming the
refund by developer/unit. Thus, I hold that, from 01.04.2010 to
28.02.2011 also ab-initio exemption is available to appellant in terms of

notification 9/2009-ST r/w 15/2009-ST.

0

12. Having allowed the exemption from payment of service tax from
period 01.04.2010 to 31.03.2015, I am inclined to set aside all penalty
imposed u/s 78 and 77 in impugned OIO, as question of imposing it does

not arise.

13. In view of above, appeal filed by the appellants is allowed and

impugned OIO is set aside.
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14. The appeals filed by the appellant stand disposed off in above

terms.

ATTESTED

•(R.R.
1

PgEL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD

.O
398"
(3511 9I#)

h.4)z1 a 3z1#T (3rfln)
-:>

0

To,

M/s. Central Institute of Plastic and Technology, CIPET

Plot No. 630, Phase-IV ,

GIDC, Vatva, Ahmedabad- 382 445

Copy to:

1) The Chief Commissioner, Central Tax, Amedabad South .
2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Additional Commissioner, Central Tax , Ahmedabad
4) The Asst. Commissioner, Central Tax, Div-II, Ahmedabad South

5) The Asst. Commissioner(System), Hq, Ahmedabad South.

Q 6) Guard File.­
7) P.A. File.
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